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Fact or Fiction?
THE UN SMALL ARMS PROCESS

INTRODUCTION

In a continuing saga, 2010 saw the UN small arms process struggling with its future. On the positive side, the Fourth

Biennial Meeting of States produced a substantive outcome document on the implementation of the UN Small Arms
Programme of Action (PoA) (UNGA, 2001), including detailed text on process issues. The year also witnessed a suc-
cessful start to UN negotiations on an Arms Trade Treaty (ATT).

Yet some of the failures were striking. Exceptionally low rates of reporting and information exchange in 2010
suggest that UN member states were largely indifferent to the International Tracing Instrument (ITD), five years after
its adoption by the UN General Assembly (UNGA, 2005). A decade after the finalization of the PoA, UN member
states continued to balk at any form of independent assessment of implementation. They may have something to hide;
the Small Arms Survey’s examination of the national points of contact (NPCs), which states are supposed to establish
under the PoA, indicates that just over one-quarter of the UN membership has functioning NPCs in place.

The UN small arms calendar for 2011 features a new type of meeting for the PoA, an Open-ended Meeting of
Governmental Experts (MGE). The UN General Assembly’s broad (‘omnibus’) resolution on small arms now runs to
31 operative paragraphs. But do all these words—spoken and written—really amount to anything? This chapter
reviews the latest developments in the UN small arms process and situates them against the broader canvas of UN
discussions on this issue over the past decade. It identifies some of the achievements of that process, while also high-

lighting several causes for concern. Its principal conclusions include the following:

e UN member states have begun to translate the relatively vague language of the PoA into more specific prescrip-
tions for action.

e The UN small arms process has become increasingly structured, with biennial meetings, expert meetings, and review
conferences now scheduled for the PoA.

e A lack of commitment to the PoA and ITI on the part of many states is clear, underlined, in particular, by the
continued inability to agree on any type of formal, independent evaluation of implementation.

e To their credit, UN member states have finally agreed to begin negotiations on legally binding principles designed
to underpin the international transfer of conventional arms.

e The ATT negotiations may be facing the same resistance to effective international arms control that the PoA has

encountered to date.

The first part of the chapter (2010 Update’) reviews the key developments in the UN small arms process for 2010.
These concern both the PoA and the ITI, and also the first phase of the ATT negotiations. Although the future ATT is

supposed to cover the full range of conventional arms, not just small arms and light weapons, an effective ATT would




The BMS4
discussion of
border controls
proved more
controversial than

expected.

44  SMALL ARMS SURVEY 2011

give more detailed expression to the PoA’s general norms on transfer controls and, in this sense, related negotiations
form part of the UN small arms process. The chapter’s second part (‘A bird’s-eye view’) steps back from the develop-
ments of 2010 to consider what progress has been made—on paper and on the ground—in translating the PoA’s
broad principles into concrete action. It highlights, in particular, the need for independent scrutiny of PoA imple-
mentation. The chapter concludes by taking stock of the UN small arms process a decade after the July 2001 adoption

of the PoA.

2010 UPDATE

This section reviews three key developments in the UN small arms process that took shape in 2010: the outcome of

the Fourth Biennial Meeting of States; the General Assembly’s omnibus resolution on small arms; and the start of
ATT negotiations. The chapter’s evaluation of these results, both positive and negative, lays the groundwork for the

more analytical section that follows (‘A bird’s-eye view’).

The Fourth Biennial Meeting of States

The Fourth Biennial Meeting of States to Consider the Implementation of the UN Programme of Action (BMS4)' fol-
lowed the most successful in the series, BMS3,” held in July 2008, and preceded important PoA meetings in 2011 and
2012 (see Box 2.1). Key elements of the preparatory process that had contributed to the BMS3 success were retained
for BMS4. They included the early designation of the chair (Ambassador Pablo Macedo of Mexico), focusing the
meeting on a limited number of themes, and the use of facilitators (called ‘Friends of the Chair’ in this case) to allow
for more in-depth work on these topics, both during the preparatory phase and at the meeting itself.

BMS4 took up three themes from BMS3, namely international cooperation and assistance, consideration of the
implementation of the International Tracing Instrument, and an ‘other issues’ session that, as at BMS3, allowed states
to call attention to any topic they felt ‘important for the implementation of the Programme of Action’ (UNGA, 2010c,
para. 51). The other meeting themes drawn from the PoA were border controls and ‘follow-up’, meaning the meetings
and mechanisms designed to give practical effect to the PoA.

Based on consultations with delegations in the margins of the plenary sessions, the Friends of the Chair® trans-
formed earlier discussion papers’ into the raw components of the BMS4 outcome document. The final day of the
meeting, 18 June, saw protracted discussions about whether to open the draft outcome that had been distributed the
previous evening to line-by-line amendments. In the event, after a few changes were squeezed in,’ the outcome
document was adopted by consensus late in the afternoon, but with a note that reflected the displeasure of some
delegations with the procedure (UNGA, 2010b, para. 23).°

Border controls

The discussion of border controls at BMS4 proved more controversial than many had expected given the clear inter-
est all states have in ensuring effective control over their air, sea, and land borders. This was partly the result of the
issue’s incomplete incorporation into the PoA,” partly the consequence of discussions focusing on the question of
responsibility for border control between neighbouring states. As is the case elsewhere in the BMS4 outcome, the
border controls section is divided into a narrative part and a more prescriptive ‘way forward’ part. Overall, the section

covers the key elements of effective border control:
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Box 2.1 The UN small arms process: a thumbnail sketch

The UN Programme of Action does not ignore follow-up. Neither does it accord it pride of place. The instrument's ‘follow-
up' section envisages biennial meetings of states ‘to consider the national, regional and global implementation of the
Programme of Action’ (UNGA, 2001, para. IV.1.b), as well as a conference, held in 2006 ‘to review progress made in [its]
implementation’ (para. IV.1.a). There is no formal mechanism for the monitoring and evaluation of implementation; the PoA
simply provides for voluntary national reporting, with the UN Office for Disarmament Affairs disseminating whatever infor-
mation states make available (para. I1.33). Although not mentioned in the PoA, the UN General Assembly's annual ‘omnibus’
resolution on small arms, drafted by its First Committee (Disarmament and International Security), is another core element
of Programme follow-up-helping to tie the various meetings together and set the general direction on substance and process.

While they produced no substantive outcome, the first two biennial meetings, held in July 2003 and July 2005, helped
keep international attention on the small arms issue in the period following the September 2001 terrorist attacks on the
United States. Many states and other stakeholders hoped the 2006 Review Conference would do significantly better. Yet
four weeks of meeting time® yielded nothing but a procedural report devoid of substance. Conflicting interpretations of
the Review Conference mandate pitted states that sought a focus on implementation against those that aimed to bring
new issues into the PoA framework.”” Among the Review Conference casualties was agreement, of any kind, on further PoA
meetings. Subsequent sessions of the General Assembly First Committee filled this gap, however, with decisions to convene
a third biennial meeting by 2008 and a second review conference by 2012 (UNGA, 20064, para. 4; 2008d, para. 14).

Preparations for BMS3 got under way early, with the designation of the chair in December 2007 and the identification
of three topics for focused consideration in early 2008. The selection of specific meeting themes contrasted with the wide-
ranging-and ultimately unproductive-discussion format favoured by BMS1 and BMS2." BMS3 also distinguished itself
from its predecessors by reaching agreement on a substantive outcome that fleshes out skeletal PoA text on international
cooperation and assistance, brokering, and stockpile management and surplus disposal (UNGA, 2008b).” In the more divisive
climate prevailing after the 2006 Review Conference, the outcome was adopted by vote.”

Consensus-based decision-making, which had characterized the initial phase of UN small arms deliberations, made its
return to the process in 2009 with the General Assembly's unanimous adoption of that year's omnibus resolution on small
arms. It included agreement on the convening of BMS4 in June 2010, an MGE by 2011, and a Second Review Conference by
2012 (UNGA, 2009, paras. 6, 15-16).
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e cooperation between states, including at the regional level and comprising such activities as the exchange of infor-
mation and experiences; the harmonization of legislation, practices, and tools; and joint action (UNGA, 2010c,
paras. 4, 7, 11-12, 15);

e cooperation and coordination among different authorities responsible for border control within a state (paras. 7,
11, 13, 16);

e capacity building (paras. 8, 13-14); and

o the need to take into account related activities, including trafficking in drugs and precious minerals, organized crime,

and terrorism (paras. 5, 8).
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At the Mariposa border crossing in Nogales, Arizona, US customs and border protection agents search for cash and
weapons in the back of a vehicle headed for Mexico, May 2009. © Matt York/AP Photo

International cooperation and assistance

The ‘way forward’ section also encour-
ages states to ensure that the prevention of
small arms trafficking figures among their
priorities for national border management
(para. 13). As customs authorities around
the world tend to place arms smuggling
relatively low on their list of concerns
(Wurche, 2010), implementation of this rec-
ommendation could make a considerable
difference to small arms control efforts world-
wide. Yet such advances also presuppose
stronger linkages between the UN small arms
process and other relevant actors, such as
the World Customs Organization.

Although the border control section cov-
ers the bases, its language, even in the ‘way
forward’ part, is entirely non-prescriptive.
The section presents a series of options and
best practices for border control; it does not
require—or even push—states to do anything
about their borders. Other ‘way forward’
sections of the BMS4 outcome, such as
those in the BMS3 document, are also large-
ly cast as recommendations (‘States are
encouraged to . . ), rather than firm com-
mitments. Yet, in contrast to this other text,
the lack of specificity, even clarity," in much
of the border controls language leaves the
impression that UN member states are

entirely ‘off the hook’ in this area.

International cooperation and assistance was a theme at the Third Biennial Meeting of States, with language in the

BMS3 outcome covering, in some detail, the matching of needs and resources, needs assessment by recipient states,

and national reporting.” The challenge at BMS4 was to build upon—rather than simply repeat—this text.

The BMS4 section on international cooperation and assistance recaps many of the BMS3 priorities, including those

mentioned above,'® but in each case there are one or more new elements. In relation to the matching of needs and

resources, the BMS4 outcome makes a link to regional efforts, citing a potential role for the UN regional disarmament

centres (UNGA, 2010c, paras. 30j-k). It also references recent initiatives undertaken by the UN Institute for Disarmament

Research (UNIDIR) and the UN Office for Disarmament Affairs (UNODA), including the new template for PoA and

ITI reporting (paras. 22, 30i)."”
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Yet the key value added in the BMS4 international cooperation and assistance section lies elsewhere. First, the
BMS4 section puts greater emphasis on cooperation, ‘including joint or coordinated action’, than does its BMS3
counterpart (UNGA, 2010c¢, para. 30a).” This could help rebalance discussions of PoA Section II1," since the issue
of cooperation, despite its critical importance to Programme implementation,” has often been eclipsed at UN small
arms meetings by its more appealing twin (‘assistance’). Second, the BMS4 outcome, building on text agreed at BMS3
(UNGA, 2008b, outcome, para. 7¢), highlights the need to assess the effectiveness of cooperation and assistance
(UNGA, 2010c, para. 30e).” This emphasis on effectiveness is the logical follow-up to BMS3 discussions that focused
on improved identification, communication, and matching of needs and resources. Strengthening the delivery of
assistance is one challenge; ensuring that states measurably benefit from such assistance is another. Finally, the adop-
tion of the BMS4 outcome by consensus, including its affirmation of the BMS3 text on international cooperation and
assistance (UNGA, 2010c, para. 29), means that states that had balked at the latter” are now bound by both BMS3

and BMS4 outcomes.

Follow=up

While the BMS3 outcome addresses the question of PoA follow-up, much of the relevant text is tucked away in the
document’s ‘other issues’ section and thus lacks the normative strength found elsewhere, in particular in its ‘way
forward’ sections.” The UN General Assembly’s 2008 omnibus resolution incorporated several elements of the BMS3
outcome’s ‘forward-looking implementation agenda for the Programme of Action’ (UNGA, 2008b, outcome, para. 29),
especially in the area of national reporting,”* but it is the BMS4 outcome that does most to elaborate upon the PoA’s
basic provisions for follow-up (see Box 2.1). This was the first PoA meeting with a dedicated session on follow-up.”

The BMS4 outcome sets out the following parameters for PoA follow-up:

o a six-year cycle for biennial meetings of states and review conferences (UNGA, 2010c, para. 44);*

e no agreement on whether MGEs should be part of the six-year cycle, following the first in May 2011, but an
acknowledgement that they ‘had a potential role to play in [the PoA] implementation architecture’ if adequately
prepared and ‘action-oriented’” (para. 32);

o carly designation of the chair of a PoA meeting—if possible, one year in advance (paras. 34, 45);

o ‘[iln order to ensure continuity among meetings,” collaboration between the chair of a PoA meeting and the chair
and chair-designate of the previous and following meetings (para. 45);

o early development of PoA meeting agendas (paras. 34, 46);

o agreement to clearly define and distinguish the mandates of the different kinds of PoA meeting, but no indication
as to what this means, in concrete terms, for any BMS, MGE, or review conference (paras. 34, 48);”

o agreement to link, and ensure the complementarity of, different PoA meetings and, to that end, a recommendation
to include in national reports information on progress made in the implementation of measures set out in preceding
PoA meeting outcomes (paras. 34, 39);

o use of a new reporting template, developed by UNODA, to increase comparability among national reports, facili-
tate the matching of needs and resources, and simplify the provision of updated information on implementation
(paras. 35, 41);

« shifting the reporting schedule to a biennial basis, timed to coincide with BMSs and review conferences, with a

view to increasing the number and quality of reports (paras. 35, 38);

The BMS4 outcome
elaborates upon
the PoA's basic
provisions for

follow-up.
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« analysis of national reporting, including a comprehensive, ten-year assessment of progress made in the implemen-
tation of the Programme of Action as an input for the 2012 Review Conference (paras. 36, 40); and
o possible establishment of a voluntary sponsorship fund benefitting states that would otherwise be unable to par-

ticipate in POA meetings (paras. 37, 43).

The BMS4 discussion of follow-up included consideration of preparations for the May 2011 MGE and the 2012
Review Conference. As noted above, there was some scepticism regarding the formal incorporation of MGEs into
the PoA meeting cycle. States therefore recommended that the 2012 Review Conference address the question of
additional MGEs (UNGA, 2010c, para. 44). In relation to the May 2011 meeting, previously scheduled by the General
Assembly, states emphasized the need to limit the number of issues under discussion, presumably in order to foster
a ‘pragmatic, action-oriented’ exchange (paras. 32, 47). BMS4 did not have much to say about the 2012 Review
Conference, although states did recommend that it ‘assess and, as necessary, strengthen the follow-up mechanism

of the Programme of Action’” (para. 49). BMS4 was not to be the last word on PoA follow-up.

The International Tracing Instrument
The International Tracing Instrument, adopted by the UN General Assembly in December 2005, and since then

applicable to all UN member states, provides for biennial meetings and reports on the implementation of the

ol s FEAEAE i g P L

A Colombian police officer holds a weapon whose markings indicate it belongs to the armed forces of Venezuela, September 2008. The gun was seized from
a criminal gang that allegedly works for drug traffickers in Medellin, Colombia. © Luis Benavides/AP Photo
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Instrument (UNGA, 2005, paras. 36-37). The first such meeting was held within the framework of BMS3 in July 2008.
BMS4 was therefore the second time UN member states could take stock of progress made in implementing the ITI's
weapons marking, record-keeping, and tracing provisions.

The outcome on the ITI, annexed to the BMS4 report, is not a carbon copy of the BMS3 text, but neither does it
offer much value added. Most importantly, it encourages states to use the UNODA reporting template—redesigned
in 2010 with both the PoA and ITI in mind—emphasizing its utility to the comparison of implementation reports and
the evaluation of ITI effectiveness (UNGA, 2010d, para. 10d).** In line with evolving practice for PoA reporting, the
2010 outcome also encourages states ‘to submit their reports well in advance of biennial meetings and review confer-
ences’ (para. 10d). In addition, the outcome recognizes, in veiled terms, the value of converting paper-based records
into electronic form (para. 4b); encourages the development of legislation providing for the mutual exchange of
information and intelligence, which is useful for tracing (para. 10g); and underlines, somewhat more forcefully than
its BMS3 predecessor, ‘the important role that civil society plays in promoting the full implementation of the
International Instrument’ (para. 10i).”

Fundamentally, however, the 2010 ITT outcome is enfeebled by omission. Four-and-a-half years after the
Instrument’s adoption by—and simultaneous application to—UN member states, the draft outcome’s end-of-year
deadline for the submission of point of contact information (UNGA, 2010a, para. 10c) proved too much for some
states and was removed from the final version. Nor is there any commitment to exchange information on national
marking practices.” All this despite the firm commitment states have made under the ITI to exchange both types of
information ‘as soon as possible after the adoption’ of the Instrument (UNGA, 2005, para. 31). In this light, text in
the 2010 ITI outcome encouraging ‘States that had not yet done so [. . .] to exert every effort to designate national
points of contact’ (UNGA, 2010d, para. 10c) falls rather flat.

Also noteworthy by its absence in the 2010 ITI outcome is the 2008 outcome’s mention of the importance of
import marking to weapons tracing (UNGA, 2008b, ITI outcome, para. 3a).”' Last, but not least, in contrast to the
2008 ITI outcome and other BMS3 and BMS4 sections, the 2010 text replaces the word ‘measures’” with the softer
term ‘understandings’ in the paragraph introducing the ‘way forward’ text (UNGA, 2010d, para. 10 chapeau).” The
reference in paragraph 5 of the 2010 outcome to an analysis of ITI reporting, conducted by the Small Arms Survey
in 2010, hints at the fact that there may, in fact, be even less to the 2010 text than meets the eye.”

In contrast to the PoA’s voluntary reporting, states have undertaken, without qualification, to report on their
implementation of the ITI every two years (UNGA, 2001, para. 11.33; 2005, para. 36). In 2008, the first year of ITI
reporting, 62 of 192 UN member states reported on their implementation of the Instrument (Cattaneo and Parker,
2008, p. 97). Not a huge number, yet one month before BMS4, during the second round of ITI reporting, this number
had dropped further, to 43 (Parker, 2010, p. 52)." The low ITI reporting rates possibly stem from the use of an
older reporting template, developed before the adoption of the ITT in late 2005.” If so, the template finalized by
UNODA in 2010, integrating ITT and PoA provisions on marking, record-keeping, and tracing (UNODA, 2010), should
boost ITI reporting in future. Nonetheless, the fact that many of the states that submit PoA reports have not yet

reported on the ITI*

may reflect a deeper problem, namely a lack of familiarity with, or even knowledge of, the ITI—
or perhaps a simple lack of interest in the Instrument.

Whatever the specific reasons, it appears that many UN member states were indifferent to the International
Tracing Instrument in 2010. There are no comprehensive studies of ITT implementation,s but there are other indica-

tors of the extent to which states are taking their ITT commitments seriously. Reporting is one, communication of

Many UN member
states appeared
indifferent to the
ITlin 2010.
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A police officer holds a seized gun in Tijuana, Mexico, after a presentation to the media, August 2009. © Guillermo Arias/AP Photo

national point of contact information another. Here, too, the commitment is firm; the ITI requires states to ‘designate
one or more national points of contact’ and, as noted above, communicate this information to the UN (UNGA, 2005,
paras. 25, 31a). The weak 2010 outcome on the ITI is mirrored in the failure of many UN members to take such basic
steps for implementation. As of mid-January 2011, the UNODA website listed ITI-specific point of contact information

for only 18 of 192 UN member states—just under ten per cent of the UN membership (UNODA, 2011).%

The 2010 omnibus resolution

The 2010 session of the UN General Assembly’s First Committee (Disarmament and International Security) provided
an opportunity to consolidate the progress made at BMS4 and prepare for important PoA meetings in 2011 (the MGE)
and 2012 (the Second Review Conference). As it turned out, the Committee’s general (‘omnibus’) resolution on small

arms accomplished something in each area, although it also yielded a setback in the area of PoA follow-up.
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Elements from BMS4
The small arms omnibus resolution duly endorses the BMS4 report, including the outcome, and ‘encourages all States
to implement, as appropriate, the measures highlighted” in the ‘way forward’ sections of the report. It also contains,
in a footnote, a reference to paragraph 23 of the main BMS4 report,” which, as noted earlier, reflects the dissatisfac-
tion of some delegations with the lack of line-by-line discussion on the draft outcome (UNGA, 2010g, para. 4).
The omnibus resolution includes several paragraphs on international cooperation and assistance, some of which
emphasize, in line with the BMS4 outcome, the need to ensure their effectiveness (UNGA, 2010g, paras. 15, 26). Other
First Committee resolutions focus to a greater extent on the question of assistance.” Following up one of the key
themes of the BMS3 outcome, the 2010 resolution on ‘practical disarmament measures’ emphasizes the contributions
of the Group of Interested States* and UNODA (its Programme of Action Implementation Support System) to the match-
ing of needs and resources for PoA implementation (UNGA, 2010h, paras. 5-0).
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The omnibus resolution includes a vague reference to the border controls question (UNGA, 2010g, para. 16). The
resolution also mentions the International Tracing Instrument, but without borrowing from the 2010 ITI outcome;*”
it makes greater use of the BMS4 outcome on follow-up. National reporting on the PoA, including use of the ODA
reporting template, is the subject of three paragraphs (paras. 11-13), while another cites the BMS4 proposal to create
a voluntary sponsorship fund for enhanced PoA meeting participation (para. 21). There are several omissions from
the BMS4 follow-up text,* although, as with the lack of specific reference to many other parts of the BMS4 text, they
are not important given the resolution’s endorsement of the BMS4 report (and outcome) as a whole (para. 4).

The real problem with the omnibus resolution lies in its handling of the BMS4 text on the assessment of progress
in PoA implementation. The issue is raised, in general terms, in paragraph 36 of the BMS4 outcome and given more

concrete expression in paragraph 40, with its recognition of:

the need for a comprebensive assessment of progress in the implementation of the Programme of Action, 10 years

Jollowing its adoption, as an input for the 2012 Review Conference (UNGA, 2010c).

The omnibus resolution transforms this provision into a somewhat confusing exercise in self-assessment. The

General Assembly:

Invites Member States to communicate to the Secretary-General their views on the progress made on the imple-
mentation of the Programme of Action, ten years following its adoption, and requests the Secretary-General
lo present a report containing that information as an input to the 2012 review conference (UNGA, 2010g,

para. 29).

Strictly speaking, states are invited not merely to report on the progress they have made in implementing the PoA,
but on progress made in general (‘the progress’) since the instrument’s adoption in July 2001. It is highly unlikely
that many (any?) states will want to report on a lack of progress by other countries. In practice, it appears that states
are being asked to indicate the progress they have made in implementing the PoA over the full period of its existence
in the national reports they submit in advance of the 2012 Review Conference. Critical, independent analysis of PoA

implementation is not yet on the UN agenda, it seems.

Future meetings

The 2010 omnibus resolution also devotes significant space to the post-BMS4 schedule of PoA meetings. It sets the
dates for the MGE (9-13 May 2011) and, echoing the BMS4 outcome, underlines the importance of ‘pragmatic, action-
oriented [. . ] agendas for the meeting’ (UNGA, 2010g, para. 8).” In essence, the MGE should involve an exchange
of information and experience among small arms experts, not a political debate of the kind that has featured in many
BMSs, and that dominated the 2006 Review Conference. To this end, the omnibus resolution ‘{flurther encourages
States to contribute relevant national expertise’ to the MGE (para. 9).

Like the BMS4 outcome, the resolution leaves open the question of additional MGEs, beyond that scheduled for
May 2011, although its reference to ‘a further [. . .] meeting’, in place of the BMS4 outcome’s use of the plural (‘meet-
ings”), suggests additional scepticism regarding future MGEs (UNGA, 2010g, para. 20; 2010c, para. 44).” The omnibus
resolution also advances planning for the 2012 Review Conference, scheduling a one-week preparatory committee
session for early 2012 (UNGA, 2010g, para. 18) and calling for the ‘designation of one Chair for both the prepara-
tory committee and the review conference’ by May 2011 (the time of the MGE) (para. 19; emphasis added).”



The ATT strand

If agreed and reasonably strong, an arms
trade treaty would complement the PoA.
The PoA addresses small arms transfer con-
trol in three paragraphs,” but the language
is open-ended. While the commitments UN
member states make on transfer controls in
the PoA tend to be firm,® the nature of the
required action is not usually specified in any
detail.” Assuming it is minimally effective, an
ATT would provide much clearer guidance
on arms export licensing and post-shipment
follow-up. It is still too early to know if such
an instrument will see the light of day, but
in July 2010, after years of hesitation, the UN
membership finally began negotiations on
an ATT.

The ATT project has its roots in civil soci-
ety efforts, dating back to the mid-1990s, to
promote more responsible arms export
practices. The concept found traction with a
number of governments in the early 2000s
and with the bulk of the UN membership, in
December 2006, when the General Assembly
adopted its first ATT resolution (UNGA,
2006b).” A subsequent report by a UN Group
of Governmental Experts (GGE), although
short on substance, paved the way for the
creation of an Open-ended Working Group
(OEWG) (UNGA, 2008¢).”

Unlike the GGE, the OEWG was open to
participation by all UN member states.
According to the mandate it received from the

General Assembly, the OEWG, in 2009, was to:

further consider those elements in the
report of the Group of Governmental
Experts where consensus could be
developed for their inclusion in an
eventual legally binding treaty on the
import, export and transfer of conven-

tional arms (UNGA, 2008e, para. 5).
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ATT PrepCom Chair Roberto Garcia Moritdn of Argentina briefs the media on the coming
ATT meeting, New York, July 2010. © Devra Berkowitz/UN Photo
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The OEWG held two substantive sessions in 2009 and produced a report in which it indicated that it had fulfilled
its mandate, stressing, in particular, the ‘inclusive’ nature of its discussions (UNGA, 2009¢, para. 24).

In many ways, the 2009 OEWG sessions were a repeat of the 2008 GGE exercise, this time involving the entire
UN membership. Grouped under four substantive headings,” the discussions mostly involved a general exchange of
views on the principal issues relating to an ATT; only exceptionally did they approach the level of detail needed for
any future treaty.” At the OEWG's second session, in July 2009, several delegations reiterated previously voiced doubts
about the ‘feasibility’ of an ATT and the need for a legally binding instrument. Only one state was openly sceptical
at the end of the session, however. Many of the states that gave closing statements called for an accelerated pace of
work—in essence, a shift towards a negotiating mandate or something close to it.”

In the event, the General Assembly opted for formal negotiations in its December 2009 ATT resolution. It con-
verted the OEWG sessions that had been planned for 2010 and 2011 into a Preparatory Committee (PrepCom),
designed to pave the way for a ‘United Nations Conference on the Arms Trade Treaty’ that it scheduled for ‘four
consecutive weeks in 2012’ (UNGA, 2009d, paras. 4, 0). Reflecting a debate among UN member states on the rules
of Conference decision-making, the General Assembly further specified that the Conference was to ‘be undertaken
[.. Jon the basis of consensus’ (para. 5). What this means, exactly, may only become clear at the time of the Conference,
in 2012.7

In 2010, there was a need to shift the discussions, however modestly, towards focused consideration of the ele-
ments of a treaty text. The PrepCom held its first session on 12-23 July 2010 at UN headquarters in New York. By
the middle of the first week, the meeting chair, Ambassador Roberto Garcia Moritan of Argentina,™ offered an initial
draft of the future treaty’s structure and preamble (Argentina, 2010a; 2010b). The following meetings, convened by
several Friends of the Chair,” were devoted to informal (that is, closed)® consideration of possible treaty elements in

three substantive areas:

e scope;
o common standards or criteria for the import, export, and transfer of conventional arms; and

o implementation and application.

On 22 July, the second-to-last day of the 2010 session, the chair issued an expanded, consolidated version of his
earlier draft texts. This Draft Paper contains a detailed list of the topics that states had proposed for inclusion in the
ATT (‘Elements’ section), along with draft text for the treaty preamble (‘Principles’ section) and for a possible ‘Goals
and Objectives’ section (Argentina, 2010c). At the same time, the three Friends issued papers summarizing the discus-
sions in their sessions (Australia, 2010; Egypt, 2010; Trinidad and Tobago, 2010).

The first PrepCom session was generally welcomed as a successful start to the ATT negotiations.®" After two years
of unspecific, often repetitive discussions in the GGE and OEWG, the PrepCom’s focus on the nuts and bolts of
treaty-making was heralded, in some quarters, as an indication that the ATT had finally gained universal acceptance.”
Yet while the 2010 PrepCom was certainly successful in highlighting many of the critical issues for the negotiations,
there was no convergence of views—let alone specific agreement—on any of these issues.®

From statements made throughout the first PrepCom session, it is clear that several countries remain opposed to
any ATT that would constrain the decision-making of exporting states or the ability of importing states to secure
continued supplies of conventional arms. The tactics have changed—there was minimal outright opposition to an

ATT at the 2010 session—but the objective has not. Despite the fact that the papers produced by the Friends are
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simply compilations of the national positions and proposals made at the session, several countries took issue with
them during their closing statements. In some cases, this appeared to signal an intention to hinder progress at the next
stage of the negotiations.

The disagreements go beyond questions of principle (such as constraints on national decision-making)® to many
matters of critical substance (such as the UN Register of Conventional Arms as a basis for treaty scope). Even points
that seemed to have been generally accepted at earlier stages of the process—such as the inclusion of small arms
and light weapons in any ATT—were called into question during the 2010 session. The incorporation of ammunition
in the ATT remains hotly contested, despite its centrality to arms control.”

In short, the first PrepCom session was successful in nudging the process, however gently, towards formal treaty
negotiations; yet the real work is still to come. As of January 2011, despite attempts to reconcile differences follow-
ing the 2010 session,” there were no signs of convergence on key aspects of the treaty, including the desirability of
an effective ATT. The negotiations promise to be exceptionally complex, but there is relatively little time. The July
2010 session accounted for half of the PrepCom’s allotted four weeks.* The four-week 2012 Conference is unlikely

to produce anything of value unless existing gaps between countries are substantially narrowed beforehand.
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NGO activists hold placards during a peace march in support of ATT negotiations, New Delhi, India, February 2010.
© Manpreet Romana/AFP Photo
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A BIRD'S-EYE VIEW

In July 2011, the UN Programme of Action celebrates its tenth anniversary. What is the significance of the develop-

ments described in the last section to the longer-term UN small arms process? This section seeks to place the events of
2010 in the broader context of PoA-related activity over the past decade. It first examines the process of translating
the PoA’s general norms into more specific prescriptions for action, then considers the extent to which the PoA (and

ITD are in fact spurring any ‘action’.

Unpacking the PoA
While the PoA provides a general framework for the regulation of small arms and light weapons, it does not substi-
tute for detailed regulation. More specialized instruments, such as the ITI or a future ATT, fulfil this function. Many
PoA commitments are vague. For example, its use of the words ‘adequate’ or ‘effective’ to condition prescribed tasks
leaves open the question of what—exactly—states must do in order to meet the relevant standards. There is, in short,
a need to ‘unpack’ the PoA, to provide states with the operational guidance that will help them translate the instru-
ment into concrete action.

As of January 2011, the ATT remained more aspiration than reality; yet several recent initiatives, led by UN member

states, have yielded detailed guidance for PoA implementation in a range of areas. In chronological order, they are:

o the International Tracing Instrument (UNGA, 2005);

e the report of the 2007 GGE on brokering (UNGA, 2007);

o the report of the 2008 GGE on surplus ammunition (UNGA, 2008a);
o the BMS3 outcome (UNGA, 2008b); and

o the BMS4 outcome (UNGA, 2010c¢).

These documents cover the following areas:

o marking, record-keeping, and tracing (ITI, BMS3 and BMS4 outcomes);

o brokering controls (2007 brokering report, BMS3 outcome);

o stockpile management and surplus disposal for weapons and ammunition (BMS3 outcome, 2008 ammunition report);
o border controls (BMS4 outcome); and

« international cooperation, assistance, and national capacity building (BMS3 and BMS4 outcomes).
The chapter briefly examines each of these areas.

Marking, record-keeping, and tracing
The issue of tracing was fast-tracked in the POA” as most states felt the subject required more detailed treatment than
what the Programme offered.” A GGE, convened in 2002-03,” paved the way for an OEWG, which finalized the text
of the International Tracing Instrument in June 2005 (UNGA, 2005). Since its adoption by the UN General Assembly,
in December 2005, the ITI, a politically binding instrument, applies to all UN member states.

The ITI consolidates and further develops key standards on weapons marking, specifying, with varying levels of
detail, the content, placement, and characteristics of marks at different points in the small arms life cycle (UNGA, 2005,
sec. ITD. The section on record-keeping commits states to ‘accurate and comprehensive’ record-keeping—framed in

general terms to take account of constitutional differences between states. It also prescribes minimum time limits for



the conservation of weapons records (paras.
11-12). In its section V, the ITI establishes
detailed modalities for tracing cooperation
that have no parallel in other international
agreements. In contrast to the PoA, it also
includes a definition of small arms and light
weapons (sec. ID—but not ammunition,
which is excluded from the Instrument. The
BMS3 outcome usefully emphasizes some of
the initial steps states need to take in imple-
menting the ITI, but it does not really elabo-
rate upon its provisions. The BMS4 outcome,
as noted above, is even more timid in its

treatment of the I'TT and ITT implementation.

Brokering controls

Brokering was the second issue, along with
tracing, which was singled out for priority
attention in the PoA.” The main PoA para-
graph on brokering mentions several of the
elements needed for effective regulation—
such as registration of brokers, licensing of
brokering transactions, and penalties—but
in relatively vague, non-prescriptive language
(UNGA, 2001, para. 11.14). The August 2007
report of the brokering GGE goes further. Tt
provides a definition of brokering, presents
the ‘recurring elements’ of existing national
regulatory systems, and offers a series of
recommendations designed to strengthen
national, regional, and global efforts to tackle

illicit brokering (UNGA, 2007, secs. LB, III, V).
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Suspected Russian arms dealer Viktor Bout is escorted
by US Drug Enforcement Administration officers after
arriving at a New York State airport, November 2010.
After months of legal wrangling, he was extradited
from Thailand to face US terrorism charges.

© US Department of Justice/Reuters

The BMS3 outcome reiterated several key points from the 2007 brokering report, such as the need for ‘a comprehensive

approach’ and ‘the crucial importance of international cooperation’ to these efforts (UNGA, 2008b, outcome, paras. 11,

160). Above all, it ‘acknowledged the importance’ of the report’s recommendations and other findings (paras. 11, 16b),

a conclusion reinforced by the General Assembly’s repeated call for states to implement the GGE recommendations.™

Stockpile management and surplus disposal

While the PoA’s provisions on stockpile management and surplus disposal are more detailed than most, articulating

key principles and elements for regulation in this area (UNGA, 2001, paras. I1.17-19), they nevertheless leave many

questions unanswered. When are stockpile management standards and procedures ‘adequate’ (UNGA, 2001, para. I1.17)?
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How do states go about clearly identifying stocks that are surplus to national requirements (para. I1.18)? What do they
need to consider when responsibly disposing of their surpluses (para. 11.18)? What are the resource implications of such
measures? The BMS3 outcome document provides useful answers to each of these questions,” while highlighting the
close relationship between the different sectors, especially surplus identification and effective stockpile management.”

Ammunition, although essential to effective regulation, has received scant attention in UN small arms agreements.
Except when referring to other documents, the PoA makes no mention of ammunition,” and this category was
deliberately excluded from the ITI—a development that led directly to the establishment of a GGE on surplus ammu-
nition stockpiles.” The Group’s July 2008 report situates the problem of surplus ammunition stockpiles—for all
conventional weapons, not just small arms—within the broader framework of stockpile management, addressing
such issues as marking, accounting, public safety, stockpile security, and disposal and destruction (UNGA, 2008a).™
Many of the report’s recommendations apply to the management of arms as well as ammunition. As of January 2011,

a set of ‘technical guidelines’, designed to complement the 2008 report, were being developed by UNODA.”

Border controls

Despite its weaknesses, noted earlier in the chapter, the BMS4 outcome on border controls usefully develops the
limited text found in the PoA. Among the basic elements of border control it lists are cooperation and coordination
between and within states, capacity building, and—not least—the need to integrate the prevention of small arms
trafficking into national border management strategies. For the time being, we are left with these general principles.
A proposal by some UN member states to discuss the issue of border controls in greater detail, at the 2011 MGE, was

abandoned in the face of opposition by other states.

International cooperation, assistance, and national capacity building

Early consideration of PoA implementation, specifically at the First and Second BMSs, underlined the importance of
cooperation, assistance, and national capacity building for this purpose, but in fairly general, non-specific terms; no
attempt was made to build upon the provisions of the PoA.* At BMS3, and again at BMS4, this discussion became
more focused—as reflected in the outcome documents of the two meetings. At BMS3, states considered practical
means of improving the identification and communication of needs, along with the matching of needs with resources

(UNGA, 2008b, outcome, sec. ). As noted above, the BMS4 outcome, while echoing these points, stresses the

Box 2.2 International Small Arms Control Standards

In parallel with the recent efforts at normative development involving UN member states, the UN system’s Coordinating
Action on Small Arms-or CASA-mechanism has undertaken its own standard-setting initiative. The creation of a comprehen-
sive set of International Small Arms Control Standards (ISACS) is modelled on the UN system's prior development of technical
standards for mine action and the disarmament, demobilization, and reintegration of ex-combatants. The ISACS project aims:

to develop a set of internationally accepted and validated technical standards that provide comprehensive guidance
to practitioners and policymakers on legal, policy and operational issues surrounding small arms control (UNGA, 2010e,
para. 35).

The ISACS modules are drafted by technical consultants, with inputs from a wide range of experts and practitioners. As of
January 2011, 26 modules were in development, with the adoption and launch of final versions planned for late 2011.

Sources: UNCASA (2010); UNGA (2010e, para. 35)®
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importance of cooperation—not just assistance—in implementing the PoA. It also highlights the need to ensure the

effectiveness of cooperation and assistance (UNGA, 2010c, sec. II).

The view at ground level

The development of detailed guidance for PoA implementation should, in theory, help ensure that the commitments
states have made in the PoA find practical expression ‘at ground level’. But that raises the question of what is known
about implementation. A 2010 UN report presents a wide range of activity on small arms, specifically in Africa, the
Americas, and Europe (UNGA, 2010e).” In some cases this ‘activity’ involves meetings and discussions.” In others,
it is more concrete—such as strengthening controls or sharing information for operational purposes.” Not all of the
news is good, however.”* Moreover, the report describes many activities that are proposed or planned, not under way
or completed.

Most of the information on the implementation of the PoA and ITI comes from national reporting, which is
rarely self-critical. Despite encouragement over recent years to share information on ‘implementation challenges and
opportunities’,” states are providing relatively little information on the difficulties they encounter in giving practical
effect to the two instruments—except to note, usually in general terms, a lack of capacity or need for assistance.”

Independent evaluations of PoA implementation have consistently pointed to serious weaknesses.” Most recently,
the Small Arms Survey sought to determine whether information states had provided to UNODA on their national
points of contact for the PoA was accurate and, further, whether the NPCs were operational (Parker, 2010, pp. 26-33).”
The results are not encouraging. The existence and identity of the NPC could be confirmed in only 52 cases—just
over one-quarter of the UN membership (p. 32).”" The establishment of an NPC is a relatively simple task”—the
designation of a government official to serve as a liaison on PoA-related matters and the communication of their
contact information to UNODA. It serves, in other words, as an indication of some minimal willingness on the part of
the country to take its POA commitments seriously.

The current picture of PoA and ITI implementation is quite sketchy; visibility ‘at ground level’ is very limited. The
information states offer in their reports does not, as a whole, include the level of detail that would permit a clear
determination of whether specific commitments are being fulfilled—even allowing for the imprecision of many PoA
provisions (Parker, 2011). What is clearer, thanks to independent research, is not encouraging. Baseline indicators
of political commitment to the PoA (NPCs) and the ITI (reporting rates, information exchange) are flashing red. These
admittedly limited assessments give the distinct impression that the UN small arms process is nothing more than a
‘paper tiger’, limited to declarations of good intent.

The impression that there is little more to the process than paper is reinforced by the UN membership’s continu-
ing aversion to any formal assessment of implementation. The guidelines for PoA implementation, described above,
are a start in developing a set of ‘benchmarks’ that could be used for the systematic assessment of implementation.
Much more could be done to develop the measurability of the PoA.” The critical obstacle is perhaps not the devel-
opment of such benchmarks but, more simply, the acceptance of independent measurement. Self-assessment of the
kind promised in the 2010 omnibus resolution can be meaningful when the assessor is serious about fulfilling its
commitments under the relevant instrument. It is wholly insufficient when the real intention is to get on with ‘business
as usual’ and ignore the instrument.

The UN, or civil society, or some combination of both could fulfil the monitoring and evaluation role, preferably

with a mandate from UN member states. The greater the trust that monitored actors have in such an exercise, the

Baseline indicators
of political
commitment to the
PoA and ITl are
flashing red.
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An arms monitor of the United Nations Mission in Nepal inspects a weapon surrendered by Nepalese Maoists under the November 2006 Comprehensive
Peace Agreement, April 2008. © Agnieszka Mikulska/UN Photo

greater the chance they will act on the results of any evaluation.” With or without a UN mandate, however, inde-
pendent scrutiny of PoA (and ITI) implementation appears long overdue.” The BMS4 outcome recommends that the
issue of strengthened PoA follow-up be put on the 2012 Review Conference agenda (UNGA, 2010c, para. 49). Such
a move would indicate that the UN membership is poised to take the issue more seriously in the coming years. Yet
member states’ failure, in the 2010 omnibus resolution, to authorize an independent assessment of implementation

in advance of the 2012 Review Conference suggests the opposite.

CONCLUSION

A decade after the adoption of the PoA, it is not clear that the UN small arms process has changed much at ‘ground

level’ in terms of concrete implementation. There were, to be sure, some modest successes in 2010 at the diplo-
matic level. The BMS4 outcome document contributed to the operational guidance for PoA implementation that has
been developed in recent years. It also sketched out a more elaborate, and potentially effective, follow-up process
for the PoA, extending beyond mere reporting to the focused consideration—and assessment—of reporting.

Nevertheless, 2010 also saw persistent indications that most UN member states are not following through on their
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PoA and ITI commitments—that these instruments and their associated meetings are, in essence, elaborate fictions
that conceal the determination of many countries to carry on with ‘business as usual’.

A key setback in 2010 was the General Assembly’s use of the general small arms resolution to translate BMS4 text
favouring ‘a comprehensive assessment’ of implementation (UNGA, 2010c¢, para. 40) into an exercise in self-report-
ing. Equally important were the exceptionally poor rates of compliance for key markers of PoA and ITI implementa-
tion. In 2010, there were few functioning points of contact for the PoA and ITI and little exchange of information
on ITI implementation. Based on this evidence, it appears that only 50 to 60 states are taking their UN small arms
commitments seriously.” It is admittedly difficult to draw firm conclusions based on the limited information that is
currently available, but the UN membership’s reluctance to embrace independent scrutiny of PoA (and ITD) implemen-
tation suggests it has a case to answer.

It is too soon to write off the UN small arms process. It is possible that the 2011 MGE and 2012 Review Conference
will provide clear evidence that the UN membership, as a whole, is committed to the concrete, practical work of
strengthening small arms control—and submitting such work to independent evaluation. Yet we may also be
approaching the point at which the UN small arms process is widely seen as inadequate, paving the way for non-UN
initiatives, whether global or regional, that are more ambitious in their design and effective in their implementation.”

There are many good reasons to keep the UN at the centre of global activity on small arms. Most importantly,
numerous aspects of the problem are transnational in nature. Deficient export controls or weak stockpile management,
for example, have global implications. For this reason alone, states around the world need to tackle the small arms
issue with some minimal level of determination—in particular, by translating their PoA and ITI undertakings into
concrete action. Yet phantom NPCs, patchy reporting, and the continued aversion to formal monitoring leave few

grounds for optimism. &

LIST OF ABBREVIATIONS

ATT Arms Trade Treaty

BMS Biennial Meeting of States to Consider the Implementation of the Programme of Action to Prevent,

Combat and Eradicate the Illicit Trade in Small Arms and Light Weapons in All Its Aspects (‘Biennial
Meeting of States’)

GGE Group of Governmental Experts
ISACS International Small Arms Control Standards
ITI International Instrument to Enable States to Identify and Trace, in a Timely and Reliable Manner, Illicit

Small Arms and Light Weapons (‘International Tracing Instrument’)

MGE Open-ended Meeting of Governmental Experts

NPC National point of contact

OEWG Open-ended Working Group

PoA Programme of Action to Prevent, Combat and Eradicate the Illicit Trade in Small Arms and Light Weapons

in All Tts Aspects
PrepCom Preparatory Committee
UNIDIR United Nations Institute for Disarmament Research

UNODA United Nations Office for Disarmament Affairs
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15, 20, 31, 45, 64).

See, for example, the review of developments in Asia—Pacific in UNGA (2010e, para. 64).

See UNGA (2010e, paras. 50, 52, 60, 65).

See UNGA (2010e, para. 9), relating the findings of UN experts groups.

See, for example, UNGA (2010g, pmbl. para. 8).

Remarks by Sarah Parker, based on research conducted for Parker (2011). UNIDIR workshop on PoA implementation, Geneva, 3 December 2010.
See, for example, BtB with TANSA (20006).

The Survey study also looks at national coordination agencies and national action plans. See UNGA (2001, paras. I1.4-5).

As of May 2010, the UNODA website (www.poa-iss.org) listed 151 NPCs, although information for five countries was insufficient to initiate enquiries
(Parker, 2010, p. 27).

In contrast to the many more complex requirements of the PoA, including the regulation of small arms manufacture, international transfer, broker-
ing, and stockpile management (UNGA, 2001, sec. 1), the establishment of a functioning NPC is also quite easy to measure. The existence and
identity of an NPC is ‘an objectively verifiable fact’ (Parker, 2010, p. 32).

The UN Secretary-General has identified the PoA’s lack of measurability as a factor impeding progress in its implementation (UNSC, 2008, para. 30;
see also paras. 58, 63).

See Persbo (2010).

See McDonald (2004).

This estimate is based on the number of functioning points of contact for the PoA (52) and the number of states that reported on their imple-
mentation of the ITI in 2010 (around 60, according to information available in January 2011). If, on the other hand, one focuses on the ITI point
of contact figures, then the number of states that appear serious about implementation drops to 18 (or 16; see endnote 38).

See Borrie et al. (2009, pp. 21-22); Efrat (2010). Efrat notes that {wlhile global cooperation may be desirable, conflicting government preferences
could render it weak’. He concludes that smaller-scale collaboration between like-minded governments, especially at the regional or subregional

level, ‘offers a second-best alternative’ (pp. 127-28).
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